IN THE DISTRICT COURT OF APPEAL
FIRST DISTRICT, STATE OF FLORIDA

WILLIE J. HUDSON, NOT FINAL UNTIL TIME EXPIRES TO
FILE MOTION FOR REHEARING AND
Appellant, DISPOSITION THEREOF IF FILED
V. CASE NO. 1D07-0314

STATE OF FLORIDA,

Appellee.

Opinion filed August 27, 2007.

An appeal from the Circuit Court of Alachua County.
Peter K. Sieg, Judge.

Willie J. Hudson, pro se, Appellant.

Bill McCollum, Attorney General, and Daniel A. David, Assistant Attorney
General, Tallahassee, for Appellant.

PER CURIAM.
The appellant challenges the summary denial of his motion for postconviction

relief filed pursuant to Florida Rule of Criminal Procedure 3.850. We reverse the trial



court’s denial of the appellant’s claim that counsel was ineffective for failing to call
alibi witness Rose Brown. The denial of the appellant’s other claims is affirmed.

In his amended issue D, the Appellant alleges that his trial counsel was
ineffective for failing to investigate and call alibi witness Rose Brown. The appellant

has alleged a facially sufficient claim of ineffective assistance of counsel for failing

to call awitness. See Nelsonv. State, 875 So. 2d 579 (Fla. 2004) (holding that to state
a facially sufficient claim of ineffective assistance of counsel for failing to call a
witness, the defendant must allege: (1) the witness’s identity; (2) the substance of the
witness’s testimony; (3) how the omission of the testimony prejudiced the outcome
of the case; and (4) that the witness was available to testify). The record of the trial
proceedings below does not refute the appellant’s claim that there is a reasonable
probability that, but for counsel’s failure to call Rose Brown, the outcome of the

proceeding would have been different. See Reid v. State, 682 So. 2d 194 (Fla. 4th

DCA 1996) (ruling that summary denial of an ineffective assistance of counsel claim
was improper where evidence showed that the wife of the defendant showed up at trial
expecting to be called as an alibi witness but was never called to testify, two juries
were unable to agree on a verdict, and the only witness who identified the defendant
as the perpetrator of the crime was subject to impeachment on cross-examination).

Thus, we reverse and remand for an evidentiary hearing or attachment of portions of



the record that conclusively refute appellant’s claim that counsel was ineffective for

failing to call Rose Brown. The denial of the appellant’s remaining claims is affirmed.

AFFIRMED in part; REVERSED in part, and REMANDED.

BROWNING, C.J., DAVIS and POLSTON, JJ. CONCUR.



