IN THE DISTRICT COURT OF APPEAL
FIRST DISTRICT, STATE OF FLORIDA
JOSEPH P. HOLL, III,
Appellant,
v.

NOT FINAL UNTIL TIME EXPIRES TO
FILE MOTION FOR REHEARING AND
DISPOSITION THEREOF IF FILED
CASE NO. 1D13-2745

UNITED PARCEL SERVICE
and
LIBERTY
MUTUAL
INSURANCE,
Appellees.
_____________________________/
Opinion filed June 9, 2014.
An appeal from an order of the Judge of Compensation Claims.
Doris E. Jenkins, Judge.
Date of Accident: February 12, 2003.
Bill McCabe, Longwood, and Michael Keough, New Port Richie, for Appellant.
Edward C. Duncan III of the Law Office of J. Christopher Norris, Fort Myers, for
Appellees.

PER CURIAM.
Joseph P. Holl, a UPS tractor-trailer operator, appeals an order denying him
temporary total disability (TTD) benefits beyond the 401-week limitation in

section 440.15(3)(c), Florida Statutes (2002). The applicable portion of the 2002
version of section 440.15 at issue reads, in relevant part:
(3) PERMANENT IMPAIRMENT AND WAGE-LOSS BENEFITS –
(c) Duration of temporary impairment and supplemental income
benefits. – The employee’s eligibility for temporary benefits,
impairment income benefits, and supplemental benefits terminates on
the expiration of 401 weeks after the date of injury.
Holl argued that this provision does not apply to the temporary disability benefits
at issue. The JCC ruled to the contrary, construing subsection (3)(c)—in
conjunction with the remainder of section 440.15—as providing “that an injured
worker is subject to a period of 401 weeks from the date of injury within which
temporary benefits, impairment benefits and supplemental income benefits may be
sought. Once such benefits are determined to be due, the worker is entitled to be
paid up to a maximum of 104 weeks of these benefits, so long as the 401-week
period has not expired.” Holl appeals this interpretation, one we review de novo.
See Lombardi v. S. Wine & Spirits, 890 So. 2d 1128, 1129 (Fla. 1st DCA 2004).
The interpretive question is whether TTD benefits are within the class of
“temporary benefits” to which the 401-week limitation in the 2002 version of the
statute applies. Although subsection (3)(c) is contained within a subsection entitled
“PERMANENT IMPAIRMENT AND WAGE-LOSS BENEFITS,” it imposes the
401-week limitation on three categories of benefits: “temporary benefits,
impairment income benefits, and supplemental benefits.” The latter two categories
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are mentioned explicitly in the titles to subsection (3)(a) (entitled “Impairment
benefits”) and subsection (3)(b) (entitled “Supplemental benefits”).
The former is included in subsection (3)(c), whose title is “Duration of
temporary [sic] impairment and supplemental income benefits” (we note that a
comma between “temporary” and “impairment” apparently is missing). While the
placement of a limitation on “temporary benefits” in this subsection may be
somewhat out of place, we cannot simply ignore the Legislature’s intent (as of
2002) that such benefits be limited to 401 weeks; that is what subsection (3)(c)
directs, and TTD benefits are within the classification of “temporary benefits” to
which the statute applies.
This plain reading of subsection (3)(c) is supported by the fact that because
impairment and supplemental benefits are based on permanent medical
impairments, though paid only temporarily, they are distinct categories within the
three listed in the statute; they are, in that sense, not “temporary benefits.”
Specifically, impairment benefits are payable after an injured worker reaches
maximum medical improvement (MMI), and continue until the earlier of the
worker’s death or, for dates of accident prior to October 1, 2003, three weeks for
each percentage point of impairment (or the expiration of 401 weeks after the
accident). See § 440.15(3)(a)3., Fla. Stat. (2002); Ch. 03-412, § 18, at 3924, Laws
of Fla. (changing basis for impairment benefits to two weeks per percentage point
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of impairment for each of the first ten percentage points, three weeks for each of
the next five percentage points, four weeks for each of the next five percentage
points, and six weeks for each of the remaining percentage points). Supplemental
benefits are payable “as of the expiration of the impairment period” if certain other
requirements are met; thus, they are also payable only after the injured worker has
reached MMI. See § 440.15(3)(b), Fla. Stat. (2002). Although the language in
subsection (3)(c) regarding 401 weeks was removed from chapter 440 on the same
day supplemental income benefits were likewise removed from the Florida
Workers’ Compensation Law (October 1, 2003), see chapter 03-412, section 18, at
3922-24, Laws of Florida, its removal does not necessarily establish a legislative
intent to tie this limitation solely to supplemental benefits as opposed to temporary
disability benefits; this is so, particularly given that the 401-week limit
undoubtedly applied to impairment benefits, yet impairment benefits were not
removed from the statute.
Additionally, the 401-week cap appears to include temporary disability
benefits in the following way. An injured worker is at first entitled to temporary
disability benefits as he recuperates, up to a combined total of 104 weeks of
payment. See § 440.15(2)(a) & (4)(b), Fla. Stat. (2002). Upon attaining MMI, the
injured worker becomes entitled to three weeks of benefits for each percentage
point of impairment. See § 440.15(3)(a)3., Fla. Stat. (2002). An injured worker
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can, in theory, obtain up to a 99 percent impairment rating. See 1996 Florida
Uniform Permanent Impairment Rating Schedule, § 15, at 116-17 (available at
http://genexservices.web12.hubspot.com/Portals/171716/docs/1996%20FL%20Im
pairment%20Rating%20Schedule.pdf). Thus, an injured worker can get 99 times
three weeks, or 297 weeks of impairment benefits. The total weeks of available
benefits, then – 104 plus 297 – is 401 weeks of benefits.
We reject the argument that the 401-week limit does not apply to temporary
disability benefits due to the 104-week limit on temporary disability benefits,
defined by case law as a “bank” to draw from rather than a cap or time limit by
which benefits must be taken, see Auman v. Leverock’s Seafood House, 997 So.
2d 476, 478-79 (Fla. 1st DCA 2008). There is nothing inherent in the nature of a
“bank” of benefits that would preclude a further limit on the same group of
benefits.
All of the foregoing reasons convince us that the JCC did not err here.
AFFIRMED.
MARSTILLER and MAKAR, JJ., CONCUR; THOMAS, J., DISSENTS WITH
OPINION.
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THOMAS, J., DISSENTING.
I respectfully dissent. By interpreting the statute as a whole and properly
applying the appropriate canons of statutory construction, we should hold that the
statute of repose does not apply to limit eligibility to temporary disability benefits.
See State v. Webb, 398 So. 2d 820, 824 (Fla. 1981) (“To determine legislative
intent, we must consider the act as a whole[.]”); see generally Scalia & Garner,
Reading Law: The Interpretation of Legal Texts 156, 221 (1st Ed. 2012)
(discussing canons of statutory construction known as the “Scope-of-Subparts
Canon” and “Title-and-Headings Canon”).
Applying the “Scope-of-Subparts Canon,” sub-subsection 440.15(3)(c),
Florida Statutes (2002), would apply only to subsection (3), not to the rest of
section 440.15.

See Scalia & Garner, 156 (“In the following passage

[illustrated], . . . the if-clause in subpart (C) relates only to (C).”). Further, in
applying the “Title-and-Headings Canon,” the headings of both subsection
440.15(3) (“Permanent impairment and wage-loss benefits”) and sub-subsection
440.15(3)(c) (“Duration of temporary impairment, and supplemental income
benefits”) would limit the application of the sentence in sub-subsection
440.15(3)(c) to impairment and supplemental benefits. Statutory headings are
evidence of legislative intent. Webb, 398 So. 2d at 824-25 (“In determining
legislative intent, we must give due weight and effect to the title of section
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901.151, Florida Statutes (1977), which was placed at the beginning of the section
by the legislature itself. The title is more than an index to what the section is about
or has reference to; it is a direct statement by the legislature of its intent.”); Scalia
& Garner, 221 (“In modern practice, however, ‘the title is adopted by the
legislature.’”).
Because the 401-week limit is found only in a sub-subsection of subsection
440.15(3), which sub-subsection pertains to impairment benefits and supplemental
benefits (which are benefits paid for a temporary period only), the 401-week
limitation in sub-subsection 440.15(3)(c) applies only to impairment and
supplemental income benefits, and does not limit temporary total disability or
temporary partial disability benefits. Cf. Cook v. Blazer Fin. Servs., Inc., 332
So. 2d 677, 679 (Fla. 1st DCA 1976) (“A court may look to the title of an act to aid
in the interpretation of the act but the meaning may not be enlarged by the title.”).
In addition to the above analysis, administrative code rules indicate the
Division of Workers’ Compensation seemingly applies the 401-week limitation to
supplemental benefits, but not temporary disability benefits. Compare Fla. Admin.
Code R. 69L-3.0191 (titled “Temporary Disability Benefits (Dates of Accident
January 1, 1994 through September 30, 2003)”) with Fla. Admin. Code R. 69L3.0193(5) (titled “Supplemental Income Benefits (Dates of Accident January 1,
1994 through September 30, 2003)”). We should give deference to the agency’s
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interpretation which is relevant here. See Okeechobee Health Care v. Collins, 726
So. 2d 775, 778 (Fla. 1st DCA 1998) (“A reviewing court properly defers on
questions of statutory interpretation to the agency to which the Legislature has
given the responsibility and authority to administer the statute, unless the
interpretation is clearly erroneous.”).
Finally, both subsections 440.15(2) and (4) contain express limitations on
the duration of temporary benefits (a combined total of 104 weeks) with no crossreference to the 401-week limitation found in sub-subsection 440.15(3)(c). This
further indicates the Legislature’s intent that the 401-week statute of repose does
not apply to temporary total or temporary partial disability benefits, but only to
impairment income and supplemental benefits, which are not at issue here.
We should reverse the JCC’s ruling and remand with directions to order
Appellees to provide Appellant with the temporary disability benefits to which he
is entitled under law.
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